5.  In the course of the workmenss compensation proceeding,
a superintendent of Respondent and the foreman In charge of
Complainant both testified that Complainant's job consisted of
driving a fuel truckf fueling the equipment and occasionally, in
the winter, putting additives Into the fuel.  This testimony was
given in depositions on January 5/1984.

6.  Complainant decided, based on the above testimonyf that
he could hold Respondent bound by the limited job description in
such testimony*  He applied to return to work, and returned to
work. In late March 1984.

7.  For about 9 days on the job, Complainant operated the
fuel truck and performed the fueling duties without Incident.
Then, on April 10, 1984, his supervisor, Herbert Meek, asked him
to help out loading shot holes.  Complainant stated that was not
part of his job duties.  Meek asked him to go with him to the
superintendent, J.R. Stepp, to resolve the matter.  Complainant
told the superintendent that he could not load holes because his
left shoulder still bothered him, and because of the testimony of
the superintendent (previously referred to) that his job was only
driving .the truck, refueling equipment and occasionally putting
additives into the fuel.

8.  Stepp told Complainant that, if Meek needed him to load
holes then he would have to load them, and when Complainant
replied that he was not physically able to do that, Stepp
suggested that he go to a doctor and get a slip showing he was
restricted from loading holes.  Stepp sent Complainant home with
the suggestion that he get such a slip, but did not indicate
whether he would be reinstated If such a slip were obtained.

9.  Complainant left that day, and did not seek to get a
restricted-duty slip from his physician.  He has not returned to
Respondent's employ since April 10, 1984.

10.  Before April 11, 1983, Complainant had a number of
incidents at Respondent's mine when he made safety complaints to
his supervisors, and at least once he made a safety complaint to
a government mine inpector with his supervisor's knowledge of
such complaint.  After the accident on April 11, 1983, Com-
plainant charged Respondent with safety violations in connection
with the blast and this charge was a major issue in the workmenfs
compensation case.

11.  Respondent, through its supervisors, had regular
knowledge of Complainant's history of making safety complaints,
including his charge in the workmen's compensation case.
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